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I. STATEMENT

A. Jurisdictional Statement

"The Supreme Court [has] jurisdiction over all appeals arising from final

judgments, final decrees and final orders of the Superior Court." 4 V.I.C.

$32(a). The Superior Court's November 26,2019 Order granting Appellees'

Motion for Summary Judgment and dismissing Appellants' Verified Complaint

without a bench trial was a final judgment under section 32(a), Malloy v

Reyes, 6l V.I. 163, l7l-72 (V J.2014).

1. Subject-Matter Jurisdiction

The Supreme Court of the Virgin Islands has subject-matter jurisdiction over

all final orders of the Superior Court.

2. Issues Presented for Review

a. Whether Appellees and John Decosta's activities and relationship with each

other created an enforceable lease agreement, contract, even though they

had no express, oral or wriffen contract with each other.

b. Whether the Superior Court committed clear error by granting summary

judgment and f,rnding, as amatter of law, that Appellants were permissive

tenants of Appellee.

Page I
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c. Whether Appellant Iva Decosta is legally responsible for the oral

contracts/leases of her husband, John Decosta.

d. Whether Appellant and Appellee had a landlord-tenant relationship?

3. Statement of Related Cases and Proceedings

Twelve (12) years after filing his Answer to Appellants' Verified Complaint,

Appellee filed an action for Forcible Entry and Detainer against Appellantst. Samuel

Ebbessen v. Pedro Decosta and lva Decosta SX-20-CV-14. TÅal was scheduled for

February 2020 but was continued due to the last minute closure of the Superior Court.

No trial date has been scheduled and the case remains pending. Appellants are unaware

of any other related cases or proceedings.

4. Appellate Jurisdiction

This Court has appellate jurisdiction to review judgments and orders of the

Superior Court in all civil cases. V.I. CODE ANN. Tit. 4, $33. Adverse possession

claims are mixed questions of law and facts. 3 A.M. JUR. 2D Adverse Possession $321

(1986). The fact finder determines the facts that bear on the issue of adverse possession.

Whether those facts are suff,rcient to constifute adverse possession is a question of law for

the Court. Id. Findings of fact made in non-jury trials "shall not be set aside unless

clearly enoneous, and due regard shall be given to the opportunity of the trial court

2 By granting summary judgment, the Court was not able to judge the credibility of any witness.

2
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to judge the credibitity of witnesses2. To the extent that an issue to as solely on

application of legal precepts or statutory consideration, the Court's review is plenary.

See Dememberg v. Monsanto, 168 F. Supp. 2d 494,495 (D.V.I. App. Div. 2001); Vírgin

Islands v. John, 159 F. Supp. 2d201,205 (D.VI.I.App.Div. 1999).

STATEMENT OF THE CASE AND FACTS

(Summary)

This is an adverse possession case where Appellants claim that they have lived at

No. 14 King Cross Street, Christiansted for l9 consecutive years without Appellee's

permission. Appellee admits that he did not grant anyone permission to live at No. 48

King Street, Christiansted. (JA-271). Appellee's factual admission is important because

the Superior Court committed error when it completely overlooked the admission and

ruled that Appellants actually had Appellee's permission to occupy the property and were

therefor the permissive tenants of Appellee

Appellee's testimony also creates questions of fact for what he failed to confirm.

During their deposition on July 8,2011, Appellants stated that they never met Appellee.

(JA-36) and that John Decosta paid rent to a man by the name of Mr. Gibbs. (JA-37)

Appellee testified that he did not give anyone permission to live at the property.

(JA-271). Appellee failed to confirm or even mention that Mr. Gibbs was his agent or

that he had permission to lease the property to the Decostas. (JA-271). While Appellee

1 Ay failing to file his compulsory counterclaim for possession, forcible entry and eviction in his

Answer, Appellee waived his right to eviction or possession of the property.

J
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stated that The Eileen Morris Realty Agency was contacted by a lawyer and family friend

to manage the property, he failed to confirm or state that Eileen Morris ever leased the

property, collected rent on his behalf or even had authority to do so. Appellant merely

testified that they were "contacted" to manage the property. (JA-27I). Appellee also

failed to state if anyone ever rented the property, which "appeared to him to be

unoccupied based on its deplorable condition." (JA-271). Appellee's admission is

particularly important because it was made over eight (8) months after Appelles'

deposition and creates questions of fact regarding the permissiveness of the Decosta's

entry to the properfy in 1975. The Court erred when it ruled that Appellants possession of

the property began as permissive tenants.

November 27,1975

On November 27, 1975, John Decosta, his wife (Appellant Iva Decosta) and his

son (Appellant Pedro Decosta) moved to 14 King Cross Street, Christiansted, St. Croix.

(JA-35). No. 14 King cross Street is owned by Appellee. (JA-270). Appellee acquired

the property 15 years earlier from a family member. According to Appellee, the property

was in terrible condition, had a "deplorable appearance", and "ryas uninhabitable

because of its decrepit condition." (JA-271). To Appellants, however, No. 14 King

Cross Street was home. It served as their primary and exclusive residence since

November 27, 1975. (JA-13). Appellants installed windows and a fence, added tongue-

in-groove structures over the cistern. (JA-50). In short, with the exception of paying

4
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property taxes, Appellants did everything that a normal home owner would do to property

they owned

Appellants had an account with WAPA and a meter on the properby. They

maintained their home and repaired or replaced the roof whenever needed. Appellants

paid utility bills for the properly in a mailbox posted outside, received their mail at the

property and were never asked to move until 2008. (JA-13).

It is the manner or circumstances under which Appellants moved to the property in

1975 that serves as the basis of their claim for adverse possession. Appellee would have

the Court believe that John Decosta "leased" the property from Appellee for $70 per

month, however the facts do not support this factual conclusion. The facts regarding the

entry to the property are unclear and in question because John Decosta is dead (JA-40)

and Appellee admits that the residence was uninhabitable, in a decrepit condition and that

he gave no one permission to live there. (JA27l)

A close examination of the sworn testimony of the parties proves that the Decosta

were trespassers or good faith squatters, who entered the property in 197 5 without

permission of Appellee and who never had an agreement of any kind with Appellee and

therefor were not permissive tenants. The inference exists that John Decosta believed that

he was renting from someone other than Appellee.

Testimony of lva Decosta

Appellant Iva Decosta is the wife of John Decosta. Iva Decosta testified that:

a. The family began to live on the property on November 27, 1975. (JA-35);

5
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b. She does not know Appellee. (JA-36);

c. They originally paid "rent" to a man named "Mr. Gibbs". (JA-37);

d. Her husband "rented" from Mr. Gibbs. (JA-37);

e. At some point, Mr. Gibbs told her husband "that the owner turn it over to

Frank'Weisner, to a lady name Eileen Morris." (JA'37);

f. The amount of the "rerì.t" was $70 because the house was very bad. (JA-38);

g. The $70 payments stopped after Hurricane Hugo. (JA-38);

h. She did not know that Appellee was the owner of the property until years later

when a man at Frank Weisner's offrce told her after she inquired. (JA-39).

Testimony of Pedro Decosta3

l. Pedro Decosta was 8 years old when he moved to the property. (JA-204)

2. Pedro Decosta was told by his mother that Eileen Morris was being paid

"rent". (JA-208)

3. Pedro Decosta knew nothing about the "rental arrangements" for the property

(JA-208);

4. Pedro Decosta was never told that there was a written lease agreement for the

property. (JA-208);

5. Pedro Decosta never sa\ü a written rental agreement. (JA-208);

3 The Court is reminded that Pedro Decosta was a little boy in November L975 and only knows
what he was told by his mothers.

6
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6. When Pedro Decosta moved to the property he did not know who the owner

was. (JA-205);

7. Pedro Decosta did not know if the property was owned or rented. (JA-205)

ADVERSE POSSESSION

Adverse possession is the ripening of hostile possession, under proper

circumstances, into title by lapse of time. SeeY.I. CODE ANN. TIT. 28 $ll; see also

Cabrita Point Dev., Inc. v. Evans, CIV 2006-103, 2009 WL 3245202 (D.V.I. Sept. 30,

2009). Possession of real property by an adverse claimant must not only be without

subservience to or recognition of the title of the true owner, but it must be hostile to the

whole world. Neslqt v. Sewer,205 F. Supp. 2d 443,460 (D.V.\.2002), aff d. 85 F. App'x

872 (3d Cir. 2003) (citing Flemìng v. Frett,33 V.I. 59,61(Ten. Ct. 1995).

This Court has held, that "fb]ecause of the "harsh consequences, faced by the

record owner, the statutory requirements...[of adverse possession] are specifically

calculated to give the record owner notice that someone else is claiming title to the

property." Mahabir v. Heirs of George, No. S. CT. CIV. 2014-0025,2015 WL 5675048,

at *3 (V.I. Sept. 25, 2015) (citing Blumrosen v. St. Surin, 36 V.I. 3, I (V.I. Super. Ct.

lees).

John Decosta never leased the property from Appellee

"Contracts are traditionally classified as express, implied-in-fact, or implied-in-

law." Wanaque Borough Sewerage Auth. v. Twp. Of W. Milþrd, 677 A.2d747,752

(N.J. Sup. Ct. 1996). A contract is a promise that is either stated in oral or written words

7
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(express contract), or a promise that can be infened wholly or partially by conduct

(implied contract). Restatement (Second) of Contracts $4 cmt. a (1981). It is well settled

that an enforceable contract requires an offer and acceptance. See Fletcher-Harlee Corp

v. Pote Concrete Contraactors, lnc.,482F.3d247,250 (3dCir.2007). An enforceable

contract also requires consideration, (the bargained-for legal benefit and/or detriment),

andamanifestationofmutualassent. Naviar, Inc.,v. IFRAmericas, Inc.,519F.3d

1131, 1137039 (10û Cir.200S).

Here, John Decosta and Appellee never met. No written agreement exists

regarding the properly. There is no evidence that Appellee even knew "Mr. Gibbs" with

whom it is believed was the first to collect $70 each month from the Decostas. Appellee

stated under oath that the building was in decrepit condition and no one had authority to

live there. (JA27l)

Appellants have been trespassers or squatters since 1975 because they did not have

authority to be on the property. They are not permissive tenants. One cannot be a

permissive tenant without the knowledge, authority or consent of the landlord to live on

the property. There was no meeting of the minds, or agreement on anything. There is no

evidence in the record of an express assent between John Decosta and Appellee or

Appellants and Appellee. As such, there was never a contract or lease for the property.

No mutual assent existed between the parties on possession. Absent an offer, an

acceptance, and mutual assent, the parties did not consummate an agreement. Payment of

8
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$70 does not create a lease. There was no implied contract because Appellee never

authorized anyone.

In short, Appellants were never entitled to the use or occupancy of the propefty

therefore they cannot be considered a permissive tenant under 28 V.I.C. $831

In its opinion, the Court committed error by completely overlooking Appellees'

admission that he did not give anyone authority to live at the house. (JA-271)

"Anyone" includes Appellee's lawyers, agents, Eileen Morris and Mr. Gibbs whom

Appellee failed to even admit knowing. In their opposition to Appellee's Motion for

Summary Judgment, Appellees set forth specifics facts, Appellee's Affidavit, Appellant's

Affidavits (JA- ) showing that there is a genuine issues of fact (regarding authority to

occupy the property) for the trier of fact to determine. This is a question of fact that the

Court is to decide after it has been given an opportunity to examine the credibility of

witnesses at trial. The Court nevertheless determined that John Decosta was a tenant and

that Appellees rented the properly under him. This was a crucial effor.

Adverse possession claims are mixed questions of law and fact. DeCastro v.

Stuart, Civ. App. No. 2001-20,2004 U.S. Dist. LEXIS 5992, at *7 ,2004 WL 744194,

(D.V.I. App. Div. Apr. 2,2004). The fact finder determines the facts that bear on the

issue of adverse possession. Whether those facts are sufficient to constitute adverse

possession is a question of law for the Court. Id. In reviewing the Superior Court's

determination whether there was adverse possession, the Supreme Court reviews f,rndings

of fact for clear error and affords plenary review to the trial court's determination of law.

9
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See, Poleon v. Gov't of the Virgin Islands,184 F. Stpp. 2d 428 (D.V.I. App. Div. 2002);

Bryanv. Government of the [/J.,150 F. Supp. 2d821,827 n.7 (D.V.I. App. Div. 2001);

Nibbs v. Robert, App. Civ. No. 1991-029,1995 U.S. Dist. LEXIS 2561, at*9,1995 \I/L

78295, (D.V.I. App. Div. Feb. 8, 1995).

II. ARGUMENT

John Decosta, (the father of Appellant Pedro Decosta and husband of Appellant

Iva Decosta, moved in to a small wooden house at No. 14 King Cross Street (the

"properfi") in Christiansted with his family on November 27,1975. John Decosta died

in 1986 so his testimony is unavailable. No written lease agreement exists to confirm that

John Decosta was ever entitled to the use or occupancy of the properfy. Appellee stated

under oath that he never authorized anyone to live on the property. Between November

25,1975 and September 1989, John Decosta $70 each month was paid to a man by the

name of Mr. Gibbs and later to a woman by the name of Eileen Morris. The payments

stopped in September 1989. Appellants have consistently stated that they did not have

consent from anyone to move onto the property. By his own admission, Appellee has

acknowledged that the "building was inhabitable because of its decrepit condition," was

"broken down and unsafe for occupancy" and that he "had not granted anyone

permission to live there." (Emphasis added).

Since Appellee never granted permission to anyone to live at No. 14 King Cross

Street, John Decosta and and by extension Appellants, were not entitled to the use or

occupancy of the property. As a matter of law, there is no permissive tenancy or any type

10
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of tenancy. John Decosta never had permission to enter, live or use Appellees' building

therefore he was never a permissive tenant. There is no inference of permissiveness in

the record. The issue of permissiveness in this case is a question of fact to be determined

at trial. Appellants, cannot be considered tenants, permissive tenants, holdover tenants,

sub-tenants or even sub-lessees. Appellee never gave pennission to anyone to live on his

property. Consequently, the legal presumption that Plaintiffs' possession of the premises

was with the owner's permission and was in subordination to his title and thus not hostile

to it is completely rebutted by Appellees' concession that he "had not granted anyone

permission to live there." As such, Appellants are squatters and not permissive tenants

who are precluded from acquiring title by adverse possession.

III. CONCLUSION AND PRAYER FOR RELIEF

The Superior Court overlooked Appellees' March 23,2012 Affidavit wherein he

conceded that he "had not granted anyone permission to live there." The Court

nevertheless found that the Decosta's actions permit an inference of permissiveness

Appellants are squatters who have no permission or authority from Appellee to be on his

properfy. Appellants are not permissive tenants under the Virgin Islands Code.

For the foregoing reasons, Appellants pray that the Court reverse the Order of the

Superior Court and remand for a trial.

/s/ Jeffrey Moorhead
Jeffrey Moorhead, Esquire
V.I. Bar No. 438

Date: June 17,2020

l1

06/17/2020



Pedro DeCosta ond lva DeCosta v. Samuel Ebbessen
APPELLANT,S I NITIAL BRIEF

Attorney for Appellants
Il32King Street
Christiansted, Virgin Islands 00820-4943
(340) 773-2s39
j e ffreym law@y ahoo. com

l2

06/17/2020



Pedro DeCosta ond lvo DeCosto v. Samuel Ebbessen

APPELLANT,S IN ITIAL BRIEF

CERTIFICATE OF SUPREME COURT BAR MEMBERSHIP

The undersigned hereby certifies that pursuant to Virgin Islands Rule of Appellate

Procedure 22(l) he is a member of the bar of the Supreme Court of the Virgin Islands.

Date: June 17, 2020 /s/ Jeffrey Moorhead
Jeffrey Moorhead, Esquire
V.I. Bar No. 438
Attorney for Appellants
1132 King Street
Christiansted, Virgin Islands 00820-49 43
(340) 773-2s3e
jeffreymlaw@yahoo.com

13

06/17/2020



Pedro DeCosta and lva DeCosta v. Samuel Ebbessen

APPELLANT,S ¡N ITIAL BRIEF

CERTIFICATE OF WORD COUNT COMPLIANCE

The undersigned hereby certifies that APPELLANTS' BRIEF complies with

Virgin Islands Rule of Appellate Procedure 22(Ð and contains 3,133 words towards the

word limit.

Date: June 17,2020 /s/ Jeffrev Moorhead
Jeffrey Moorhead, Esquire

V.l. Bar No. 438
Attorney for Appel lants
1132 King Street
Christiansted, Virgin lslands 00820-4943
(340) 773-2s39
j eff reym I aw @ ya hoo. co m

t4

06/17/2020



Pedro DeCosta ond lvo DeCosto v. Somuel Ebbessen
APPELLANT'S INITIAL BRIEF

CERTIFICATE OF SERVICE

THIS IS TO CERTIFY that on June 17, 2020,I electronically filed the foregoing

with the Clerk of the court using the CMÆCF system, which will send a notification of

such filing (NEF) to the following:

Kevin A. Rames, Esq.
2111 Company Street, suite 3
Christiansted, St. Croix
u.s.v.r.00820

/s teffrev Moorhead

l5

06/17/2020


